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Wednesday, July 03, 2024

<

Coos Countyf) Coos County Community Development
Community Development

FILE NUMBER: ACU-23-074/FP-23-012

HEARING DATE: Thursday, July 11, 2024 at 1:30 PM

HEARING LOCATION: 201 N. Adams Street, Coquille Oregon 97423

This meeting can be attended virtually at

Board of Commissioners Hearings

Please join my meeting from your computer, tablet or smartphone.
https://meet.goto.com/964495293

You can also dial in using your phone.

Access Code: 964-495-293

United States: +1 (571) 317-3122

APPLICANT(s): Fred Messerle, Treasure, Fred Messerle & Sons, Inc.
Cynthia Henson, President, Everett-Ona Isenhart Ranch, Inc.
Laura and John Isenhart, Trustee, Isenhart Living Trust
Sara Gregory, ODFW, Umpqua Watershed District Manager
Luke Fitzpatrick, Trustee, The Bridges Family Trust
Juliana Ruble, District 7 Permit Specialist

FACT WITNESS (AGENT): Caley Sowers, Coos Soil and Water District Manager

STAFF CONTACT: Jill Rolfe, Planning Director
Phone: 541-396-7770
Email: planning(@co.coos.or.us

HEARINGS BODY: Board of Commissioners

SUMMARY/REQUEST/BACKGROUND: The applicants have requested land use approval for the Winter
Lake Phase III project, which consists of multiple components and is part of a larger restoration project. The Joint Permit
Application submitted to the U.S. Army Corps of Engineers Portland District, Oregon Department of State Lands, and
Oregon Department of Environmental Quality states that the Winter Lake Phase III system restoration and maintenance
permit application is on behalf of our landowners. This project is designed to substantively enhance hydrologic and
ecological functions for wetlands, fish, and wildlife, as well as improve working land opportunities for our agricultural
operations in the Winter Lake area. The project design and development have been a collaborative effort between BSDD,
the Coos Soil & Water Conservation District Manager (CoosSWCD), and the Oregon Department of Fish and Wildlife
(ODFW).

This permit was originally filed on December 21, 2023, with some confusion regarding who the applicant was. The fee
was not provided at the time, and the project description seemed to vary. The property was presented in a work session to
the Board and described more as a working lands project and less of a restoration project. Ultimately, the Board of
Commissioners called into question how to categorize this project and acknowledged that this categorization would
affect the criteria that actually applied. Therefore, on May 23, 2024, the Board of Commissioners decided that the
application could not be accepted as presented, as it was missing certain key elements to be considered complete for the
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purpose of a land use review. The fee was paid on May 23, 2024, which, according to the ordinance, dictates that the
application "[a]n application shall not be considered to have been filed until all application fees have been paid."”

Staff was unable to make a determination of completeness without having the formal application filed in compliance with
Section 5.0.150. The Board of Commissioners addressed this by continuing the matter and allowing this procedural issue
to be rectified. The next issue was the confusion about the applicant. The question was whether the Drainage District was
the applicant or if it was the property owners. Staff initially sent a notice of hearing identifying Coos Soil and Water
Conservation District and the Oregon Department of Fish and Wildlife as the agencies that had submitted the application
on behalf of the property owners. Mr. Messerle called staff to inform them verbally that Beaver Slough Drainage District
was the applicant. The notices were updated based on that conversation; however, if the Drainage District was the true
applicant, then "SECTION 5.0.175 Application Made by Transportation Agencies, Utilities or Entities" would apply, but
the Drainage District has failed to show compliance with this section. The applicant cites to a LUBA case regarding the
deferred portions the 5.0.175 but fails to request that provision be deferred and how compliance will be achieved in the
same manner as the Williams v. Coos County (LUBA 2018-141/142). Making a statement that this is an unnecessary
requirement is not an acceptable explanation. Again, this was a procedural error that needed to be corrected. Given staff
was not provided with information to show compliance with but the application itself does not actually state that the
applicant is different from the property owners. Therefore, the county is making the determination that the applicant is
the property owner, consistent with Section 5.0.150(1) as all signatures have been provided. Pursuant to Section 5.0.200
In order to be deemed complete, the application must comply with the requirements of Section 5.0.150, and all
applicable criteria or standards must be adequately addressed in the application. The fee was received on May 23,
2024 and a response to the information requested to resolve the procedural issues was received on June 20, 2024.

e SECTION 5.0.150 APPLICATION REQUIREMENTS:

Applications for development or land use action shall be filed on forms prescribed by the County and shall include
sufficient information and evidence necessary to demonstrate compliance with the applicable criteria and standards of
this Ordinance and be accompanied by the appropriate fee. An application shall not be considered to have been filed
until all application fees have been paid. All applications shall include the following:

1. Applications shall be submitted by the property owner or a purchaser under a recorded land sale contract.
“Property owner” means the owner of record, including a contract purchaser. The application shall include the
signature of all owners of the property. A legal representative may sign on behalf of an owner upon providing
evidence of formal legal authority to sign.

2. An application for a variance to the requirements of the Airport Surfaces Overlay zone may not be considered
unless a copy of the application has been furnished to the airport owner for advice as to the aeronautical effects
of the variance. If the airport owner does not respond to the application within twenty (20) days after receipt,

the Planning Director may act to grant or deny said application.

3. One original and one exact unbound copy of the application or an electronic copy shall be provided at the time
of submittal for all applications.

An application may be deemed incomplete for failure to comply with this section.

The burden of proof'in showing that an application complies with all applicable criteria and standards lies with the
applicant.

e SECTION 5.0.175 Application Made by Transportation Agencies, Utilities or Entities:
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A transportation agency, utility company or entity with the private right of property acquisition pursuant to ORS
Chapter 35 may submit an application to the Planning Department for a permit or zoning authorization required
for a project without landowner consent otherwise required by this ordinance.

For any new applications submitted after the effective date of this section, such transportation agency, utility, or
entity must mail certified notice to the Planning Department and any owner of land upon which the proposed
project would be constructed at least ten (10) days before submitting an application to the Planning Department.
Said notice shall state the transportation agency, utility, or entity’s intent to file the application and must include
a map, brief description of the proposed project, and a name and telephone number of an official or
representative of the available to discuss the proposed project.

Such transportation agency, utility or entity (applicant) must comply with all other applicable requirements of
this ordinance including property owners that were provided with notice of any hearing on any hearing on the
application pursuant to ORS 197.76.

Notwithstanding any other requirement of this ordinance, approvals granted to such transportation agency,
utility or entity shall not become effective for construction on a property under the approval until the
transportation agency, utility or entity obtains either the written consent of the property owner or the property
rights necessary for construction on that property.

Any permit subject to this section will be valid for two (2) years unless a request for renewal for another two (2)
years is received from the transportation, utility or entity agency within 2 years after the date of approval, in
which case renewal will be automatic to a maximum of 5 renewals. The date of approval is the date the appeal
period has expired and no appeals have been filed, or all appeals have been exhausted and final judgments are
effective.[OR-92-07-012PL]

SECTION 5.0.200 APPLICATION COMPLETENESS (ORS 215.427):

1. An application will not be acted upon until it has been deemed complete by the Planning
Department. In order to be deemed complete, the application must comply with the requirements of
Section 5.0.150, and all applicable criteria or standards must be adequately addressed in the
application. If the County Road Department recommends traffic impact analysis (TIA) the
application will not be deemed complete until it is submitted.

2. For land within an urban growth boundary and applications for mineral aggregate extraction, the
governing body of a county or its designee shall take final action on an application for a permit,
limited land use decision, including resolution of all appeals under ORS 215.422 (Review of decision
of hearings officer or other authority), within 120 days after the application is deemed complete
unless an application has been deemed incomplete, voided or extended as discussed in this section .
The governing body of a county or its designee shall take final action on all other applications for a
permit, limited land use decision or zone change, including resolution of all appeals under ORS
215.422 (Review of decision of hearings officer or other authority), within 150 days after the
application is deemed complete, unless an application has been deemed incomplete, voided or
extended as provided for in this section.

3. If an application for a permit or limited land use decision is incomplete, the governing body or its
designee shall notify the applicant in writing of exactly what information is missing within 30 days of
receipt of the application and allow the applicant to submit the missing information. The application
shall be deemed complete for the purpose of subsection 2 upon receipt by the governing body or its
designee of:
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4.

5.

a. All of the missing information;
b. Some of the missing information and written notice from the applicant that no other
information will be provided, or

c. Written notice from the applicant that none of the missing information will be provided.
If the application was complete when first submitted or the applicant submits additional information,
as described in Subsection 3, within 180 days of the date the application was first submitted and the
county has a comprehensive plan and land use regulations acknowledged under ORS 197.251
(Compliance acknowledgment), approval or denial of the application shall be based upon the
standards and criteria that were applicable at the time the application was first submitted.
If the application is for industrial or traded sector development of a site identified under Section 11
below, chapter 800, Oregon Laws 2003, and proposes an amendment to the comprehensive plan,
approval or denial of the application must be based upon the standards and criteria that were
applicable at the time the application was first submitted, provided the application complies with
Section 4 above.
On the 181* day after first being submitted, the application is void if the applicant has been notified
of the missing information as required under subsection (3)of this section and has not submitted.:

a. All of the missing information;
b. Some of the missing information and written notice that no other information will be provided, or
c. Written notice that none of the missing information will be provided.

7.

10.

11.

The period set in Subsection 2 of this section may be extended for a specified period of time at the
written request of the applicant. The total of all extensions, except as provided in Section 12 of this
section for mediation, may not exceed 215 days.

The period set in Section 2 of this section applies:

a. Only to decisions wholly within the authority and control of the governing body of the
county, and

b.  Unless the parties have agreed to mediation as described in Section 11 of this section or
ORS 197.319(2)(b) (Procedures prior to request of an enforcement order)

Timelines as described in this section do not apply to a decision of the county making a change to an
acknowledged comprehensive plan or dependent on the approval of a comprehensive plan
amendment.

Except when an applicant requests an extension of the timelines, if the governing body of the county
or its designee does not take final action on an application for a permit, limited land use decision or
zone change within 120 days or 150 days, as applicable, after the application is deemed complete,
the county shall refund to the applicant either the unexpended portion of any application fees or
deposits previously paid or 50 percent of the total amount of such fees or deposits, whichever is
greater. The applicant is not liable for additional governmental fees incurred subsequent to the
payment of such fees or deposits. However, the applicant is responsible for the costs of providing
sufficient additional information to address relevant issues identified in the consideration of the
application.

A county may not compel an applicant to waive the period set in ORS 215.429 (Mandamus
proceeding when county fails to take final action on land use application within specified time) as a
condition for taking any action on an application for a permit, limited land use decision or zone
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change except when such applications are filed concurrently and considered jointly with a plan
amendment.

12. The periods set forth in this section may be extended by up to 90 additional days, if the applicant and
the county agree that a dispute concerning the application will be mediated. [1997 c.414 §2; 1999
¢.393 §§3,3a; enacted in lieu of 215.428 in 1999; 2003 ¢.800 §30, 2007 ¢.232 §1; 2009 ¢.873 §15;
2011 ¢.280 §10]

Staff provided a new notice of hearing identifying the property owners as the applicants and listed restoration as the
project. On June 11, 2022 Coos County was provided a letter from Department of Justice, general Counsel Division
providing guidance to Coos County regarding restoration projects. In the Exclusive Farm Use zone creation of,
restoration of or enhancement of wetlands in nonmarginal lands counties (Coos County is a nonmarginal lands county)
the Oregon Supreme Court has concluded that legislature intended that the use delineated in ORS 215.283(1) be uses “as
of right” which may not be subject to additional local approval criteria Brenimar v. Jackson County, 321 Or 481, 496,
900 P2d 1030 (1995).

This is why the Coos County Zoning and Land Development Ordinance has it listed as a permitted use.

Use | HV | All Other

215.203 Zoning ordinances establishing exclusive farm use zones; definitions. (1) Zoning ordinances may
be adopted to zone designated areas of land within the county as exclusive farm use zones. Land within such
zones shall be used exclusively for farm use except as otherwise provided in ORS 215.213, 215.283 or
215.284. Farm use zones shall be established only when such zoning 1s consistent with the comprehensive
plan. The following uses are permitted in lands designated as agricultural lands (EFU) pursuant to OAR 660-
033-0120.

FARM/FOREST RESOURCES AS LISTED HV All Other
1. Agriculture/Farm use as defined ORS 215.203 P P
2. Other Buildings customarily provided in conjunction with farm CD CD
use. (dwelling are not included)
3. Propagation or harvesting of a forest product. P P
4. A facility for the primary processing of forest products. ACU ACU
(5)(6) (5) (6)
5. A facility for the processing of farm crops or the production of ACU ACU
biofuel as defined in ORS 315.141 or an establishment for the (28) (28)
slaughter or processing of poultry pursuant to ORS 603.038.
Natural Resources HV All Other
6. Creation of, restoration of, or enhancement of wetlands. P |

Therefore, if the project is indeed the creation, restoration, or enhancement of wetlands, then Coos County shall approve
the permit to allow this type of use. However, the blue portion of the property is in the estuary, and restoration is
prohibited in this area without some type of exception. It is not clear that restoration activities are occurring in the estuary
zone.

60 E. Second St., Coquille OR | Mailing Address: 250 N. Baxter, Coquille, Oregon 97423

Q 541-396-7770 @ planning(@co.coos.or.us @ https://Www.co.coos.or.us/community-dev

Page 5 — STAFF REPORT


mailto:planning@co.coos.or.us
https://www.co.coos.or.us/community-dev
http://www.oregonlaws.org/ors/215.428

Zoning: Exclusive Farm Use (EFU)
Coquille River Estuary Management Segments:
e CREMP-Exclusive Farm Use Shoreland Segment CREMP EFU 43,
e CREMP Aquatic 21 Conservation Aquatic

The project will take place in the Exclusive Farm Use B8 and Coquille River Estuary Management Plan Zoning [ .
In the EFU the proposal is permitted and in the Coquille River Estuary the proposal is regulated through an
Administrative Conditional Use (ACU).
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I. APPLICABLE CRITERIA
COOS COUNTY ZONING AND LAND DEVELOPMENT ORDINANCE (CCZLDO)
CHAPTER III - ESTUARY ZONES

SECTIONS
e 3.3.710(2) — Coquille River Estuary Management Plan - Exclusive Farm Use (CREMP-EFU)
Shoreland Segments - Administrative Conditional Development and Use: Drainage and Tide
Gating
e 3.3.730 — Criteria and Review Standards for Conditional Use Permits (Both Administrative &
Hearings Body)
o §3.3.740 — Development and Use Standards

Coquille River Estuary Policies
e Policy #14 — General Policy Uses within the Rural Coastal Shorelands
Policy #18 — Protection of Historic, Cultural, and Archaeological Sites
Policy #19 — Management of “Wet-Meadow” wetlands within Coastal Shorelands
Policy #22 — Mitigation Sites: Protection against Pre-emptory Uses
Policy #23 — Riparian Vegetation/Streambank Protection
Policy #27 — Floodplain Protection within Coastal Shorelands

CHAPTER IV - BALANCE OF COUNTY ZONES, OVERLAYS & SPECIAL CONSIDERATION

SECTIONS
e 4.6.200(6) — Exclusive Farm Use — Use Table - Creation of, restoration of, or enhancement of
wetlands.
e 4.11.243(4) — Duties and Responsibilities of the Floodplain Administrator — Alteration of
Watercourses

e 4.11.251 — Floodplain - General Standards — Other Development
CHAPTER V — ADMINISTRATION

SECTIONS
e 5.0.600 Board of Commissioners Review of Applications and Appeals *** The Board of
Commissioners reserves the right to pre-empt any permit review process or appeal process and hear
any permit application or appeal directly. The Board also reserves the right to appoint a Hearings
Officer or Hearings Body to hear and consider any permit application or appeal. Notice of appeals
of administrative actions shall be promptly forwarded to the Board of Commissioners, which may
elect to hear the appeal instead of the Planning Commission.
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II. BACKGROUND:
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Figure 5. Winter Lake Unit Map
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PROPOSAL: This project is identified as Winter Lakes Phase III which is a restoration project. There may be
many uses and activities that will be done to facilitate the restoration. The proposal is for restoration,
replacement/consolidation of forty-two (42) culverts associated with tidgates, installation of over 90,000 feet of
new reconstructed tidal/farm drainage channels, repair five (5) segments of failing berms, excavate deposited
sediments from China Camp Creek, and installation of up to nine (9) heavy-use watering site troughs. Please
note that Coquille River Estuary Plan does not allow for active restoration projects. The lands are within the
FEMA floodway Zone A. An engineer floodplain certification application documenting that the project complies
with FEMA guidelines is in preparation for submission separately to accompany the 404 Fill and Removal
permit application materials to the County Planning Department.

Please note that the portion of the property that is regulated and not permitted outright is the portions of the
project that are located within the Coquille River Estuary Management Plan.

The Board of Commissioners choose to pre-empt the Planning Director’s review of the matter and hold a public
hearing.
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I1I.

SUGGESTED FINDINGS & CONCLUSIONS

Coos County Zoning and Land Development

Chapter III — Estuary Zones

SECTION 3.1.400 prohibited uses:

Unless an exception is specifically listed in the Ordinance, any use not listed or specifically identified as not permitted
are prohibited. However, it is recognized that in the development of a Comprehensive Zoning and Land Development
Ordinance, not all uses of land and water can be listed, nor can all future uses be anticipated. A “use” may have been
inadvertently omitted from the list of those specified as permitted or conditional in each of the various districts
designated. Ambiguity may arise concerning the appropriate classification of a particular use within the meaning and
intent of this Ordinance.

Section 3.3.710 Administrative Conditional Development and Use:

The following uses and their accessory uses may be allowed as administrative conditional uses in the “CREMP-EFU”
zone subject to applicable requirements in Sections 3.3.730 and 3.3.740.

1.

Diking (construction and maintenance).The applicable review criteria are CREMP Policies #14, #18, #19, #22,
#23, and #27.

Drainage and tide-gating. The applicable review criteria are CREMP Policies #14, #18, #19, #22, #23, and #27.

Fill. The applicable review criteria are listed in CREMP Policies #14, #18, #19, #22, #23, and #27 may be
applicable. The use is not permitted in Segment 26.

Mitigation. The applicable review criteria are found in CREMP Policies #14, #18, #19, #22, #23 and #27.
Although mitigation may be permitted, voluntary restoration not required as mitigation would require an
exception. This condition does not apply to Segment 53. This use is not permitted in Segment 47.

Dredge material disposal. The applicable review criteria are found in CREMP Policies #14, #18, #19, #20, #22,
#23, and #27 are applicable. In addition, the DMD is to include stabilization measures to control run-off and
prevent sloughing. The use is not permitted in segment 26.

Coquille River Estuary Management Plan - Exclusive Farm Use (CREMP-EFU) Shoreland Segments

Exclusive Farm Use Shoreland Segments 23 (23-EFUS) and 26 (26-EFUS) shall be managed for the
continuation of farm use as defined in ORS 215.203 (2) (a) and such other non-farm uses as are
conditionally permitted in ORS 215.213. Mitigation shall also be permitted, and designated mitigation
sites shall be protected against pre-emptory uses.
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o Exclusive Farm Use Shoreland Segments: 27 (27-EFUS), 28 (28-EFUS), 31(31-EFUS), 32(32-EFUS),
33 (33-EFUS), 34 (34-EFUS), 36 (36-EFUS), 37 (37-EFUS), 41 (41-EFUS), 42 (42-EFUS), 43 (43-
EFUS), 44 (44-EFUS), 47(47-EFUS), 53(53-EFUS), 55 (55-EFUS), 56 (56-EFUS), 60 (60-EFUS), 62
(62-EFUS), 73 (73-EFUS), 75 (75-EFUS) shall be managed for the continuation of farm use as defined
in ORS 215.203 (2)(a) and such other farm uses as are conditionally permitted in ORS 215.213.

FINDING: In the Estuary Zones the applicant is required to show how a proposal meets the management
objective. The applicant is required to show that the use will continue and for the property to be managed for
uses as defined in ORS 215.203 and such other farm uses as are conditionally permitted in ORS 215.213.

The applicant explains that Proposed modifications to channels have been designed to provide tidal inflow access
as well as improve drainage from interior pasture locations. All proposed new channels and any modifications to
existing channel networks have been engineered on-grade to fully accommodate proper drain out and to address
habitats where water could otherwise pond and develop conditions where there was potential for mosquito
production. The overall Winter Lake Phase III project goals include:

. substantively increasing pasture grass production through maintenance and enhancement of
existing agricultural drainage infrastructure

. Substantively increasing capability of the project area to facilitate salmonid (specifically
juvenile coho) access to and use of overwintering and rearing habitats

. Implementing generally accepted best management practices for the protection of agricultural

water quality and reducing non-point source pollution.

Farm use is defined by ORS 215.203, “farm use” means the current employment of land for the primary
purpose of obtaining a profit in money by raising, harvesting and selling crops or the feeding, breeding,
management and sale of, or the produce of, livestock, poultry, fur-bearing animals or honeybees or for
dairying and the sale of dairy products or any other agricultural or horticultural use or animal husbandry
or any combination thereof. “Farm use” includes the preparation, storage and disposal by marketing or
otherwise of the products or by-products raised on such land for human or animal use. “Farm use” also
includes the current employment of land for the primary purpose of obtaining a profit in money by stabling
or training equines including but not limited to providing riding lessons, training clinics and schooling
shows. “Farm use” also includes the propagation, cultivation, maintenance and harvesting of aquatic, bird
and animal species that are under the jurisdiction of the State Fish and Wildlife Commission, to the extent
allowed by the rules adopted by the commission. “Farm use” includes the on-site construction and
maintenance of equipment and facilities used for the activities described in this subsection. “Farm use”
does not include the use of land subject to the provisions of ORS chapter 321, except land used exclusively
for growing cultured Christmas trees or land described in ORS 321.267 (Lands not eligible for special
assessment) (3) or 321.824 (Lands not eligible for special assessment) (3).

Given the understanding of the proposal part of a restoration project with a goal to enhanced pasture land for the
purpose of farm use and increase aquatic and bird habitat. The Board can find that the project complies with the
management unit objective. While the applicant has addressed the estuary requirements regarding impacts to
adjacent properties. However, the activity of restoration is actually not allowed within the CREMP EFU 43
without going through some type of exception process or text amendment. The applicant will need to make the
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argument that the activities in the Estuary Portion are no actually for restoration but are to repair existing
approved improvements. If these are existing dikes, drainage ditches and tide gates then activities under
subsection 3.3.710(1) and (2) may be approved as originally proposed. The next set of criteria addresses Diking
and Drainage and Tide-gating.

SECTION 3.3.710 ADMINISTRATIVE CONDITIONAL DEVELOPMENT AND USE:
The following uses and their accessory uses may be allowed as administrative conditional uses in the
“CREMP-EFU” zone subject to applicable requirements in Sections 3.3.730 and 3.3.740.

1. Diking (construction and maintenance). CREMP Policies #14, #18, #19, #22, #23, and #27.

2. Drainage and tide-gating. The applicable review criteria are CREMP Policies #14, #18, #19, #22, #23, and

#27.
3. Fill. CREMP Policies #14, #18, #19, #22, #23, and #27. Use not permitted in Segment 26.
13. Shoreland structural stabilization. Flood elevation certificate required. CREMP Policies #9, #14,#23, #27,
#18, #19, and #22. Use not permitted in Segment 47.

FINDING: Policies #14, #18, #19, #22, #23, and #27 and Sections 3.3.730 and 3.3.740 are required to be addressed
as part of this project for the portions that will occur in the Coquille River Estuary Management Plan. The
applicant has stated the project is consistent with the criteria and did submit supplemental documentation to
further address Sections 3.3.730.

The area identified as bluish in color are subject to the estuary zone.
The areas outside of the blue area are zoned Elusive Farm Use and not
subject to the policies identified in this section.

Coquille River Estuary Policies |
e Policy #14 — General Policy Uses within the Rural Coastal Shorelands

L Coos County shall manage its rural areas with the "Coquille River Coastal Shorelands Boundary" by
allowing only the following uses in rural shoreland areas, as prescribed in the management units of this
Plan, except for areas where mandatory protection is prescribed by LCDC Goal #17 and #18:

a. farm uses as provided in ORS 215;

b. propagation and harvesting of forest products consistent with the Oregon

Forest Practices Act;

private and public water-dependent recreation developments;

aquaculture;

e. water-dependent commercial and industrial uses, water-related uses and other uses only upon a

e o
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finding by the county that such uses satisfy a need which can not be accommodated on uplands
or in urban and urbanizable areas or in rural areas built upon or irrevocably committed to non-
resource use;

f. single family residences on lots, parcels, or units of land existing on January 1, 1977 when it is
established that:
1. the dwelling is in conjunction with a permitted farm or forest use, or
2. the dwelling is in a documented "committed" area, or
3. the dwelling has been justified through a goal exception, or
4. such uses do not conflict with the resource preservation and protection policies

established elsewhere in this Plan;

g. any other uses, provided that the Board of Commissioners determines that such uses satisfy a
need which cannot be accommodated at other upland locations or in urban or urbanizable areas.
In addition, the above uses shall only be permitted upon a finding that such uses do not
otherwise conflict with the resource preservation and protection policies established elsewhere
in this Plan.

This strategy recognizes (1) that Coos County's rural shorelands are a valuable resource and accordingly merit
special consideration, and (2) that LCDC Goal #17 places strict limitations on land divisions within coastal
shorelands. This strategy further recognizes that rural uses "a" through "g" above, are allowed because of need
and consistency findings documented in the "factual base" that supports this plan.

FINDING: The applicant has provided information to show how the use is consistent with a use
permitted under ORS 215. Therefore, this has been addressed.

e Policy #18: Protection of "Historical, Cultural and Archaeological Sites"

Local government shall provide special protection to historic and archaeological sites and shall continue to refrain from
widespread dissemination of site-specific information about identified archaeological sites.

I.  This strategy shall be implemented by requiring review of all development proposals involving an archaeological
or historical site to determine whether the project as proposed would protect the historical and archaeological values of
the site.

II. The development proposal, when submitted shall include a site development plan showing, at a minimum, all
areas proposed for excavation, clearing and construction. Within three (3) working days of receipt of the development
proposal, the local government shall notify the Coquille Tribe in writing, together with a copy of the site development
plan. The Coquille Tribe shall have the right to submit a written statement to the local government within Thirty (30)
days of receipt of such notification, stating whether the project as proposed would protect the historical and
archaeological values of the site, or, if not, whether the project could be modified by appropriate measure to protect those
values. "Appropriate measures" may include, but shall not be limited to, the following:
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III.

o

retaining the historic structure in-situ or moving it intact to another site; or

paving over the site without disturbance of any human remains or cultural objects upon the written consent of
the Tribe; or

. clustering development so as to avoid disturbing the site; or

setting the site aside for non-impacting activities, such as storage; or

if permitted pursuant to the substantive and procedural requirements of ORS 97.750 and 358.920, contracting
with a qualified archaeologist to excavate the site and remove any cultural objects and human remains and
reinterring the human remains at the developer's expense.

Using civil means to ensure adequate protection of the resources, such as acquisition of easements, public
dedications, or transfer of title.

If a previously unknown or unrecorded archacological site is encountered in the development process, the above
measures shall still apply. Land development activities, which violate the intent of this strategy, shall be subject
to penalties prescribed in ORS Chapter 97.990.

Upon receipt of the statement by the Tribe, or upon expiration of the Tribe thirty day (30) response period, the
local government shall conduct an administrative review of the development proposal and shall:

approve the development proposal if no adverse impacts have been identified, as long as consistent with other
portions of this Plan, or

approve the development proposal subject to appropriate measures agreed upon by the landowner and the Tribe,
as well as any additional measures deemed necessary by the local government to protect the historical and
archaeological values of the site. If the property owner and the Tribe cannot agree on the appropriate measures,
then the governing body shall hold a quasi-judicial hearing to resolve the dispute. The hearing shall be a public
hearing at which the governing body shall determine by preponderance of evidence whether the development
project may be allowed to proceed, subject to any modifications deemed necessary by the governing body to
protect the historical and archaeological values of the site.

Through the "overlay concept" of this policy and the Special Considerations Map, unless an Exception has been
taken, no uses other than propagation and selective harvesting of forest products consistent with the Oregon
Forest Practices Act, grazing, harvesting wild crops, and low-intensity water-dependent recreation shall be
allowed unless such uses are consistent with the protection of the historic and archaeological values, or unless
appropriate measures have been taken to protect the historic and archaeological values of the site.

This strategy recognizes that protection of historical and archaeological sites is not only a community's social
responsibility, is also legally required by ORS 97.745. It also recognizes that historical and archaeological sites
are non-renewable cultural resources.
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FINDING: Staff provided notice to the Coquille Tribe. The Tribe has been involved with the project through
the Corp permitting process and made comments regarding the project found at Exhibit 10. However, the
comments are supporting the project and not addressing Policy #18. The time period has expired for comments to
be submitted under Policy #18. Therefore, this has been addressed.

e Policy #19: Management of "Wet-Meadow" Wetlands within Coastal Shorelands

I. Coos County shall protect for agricultural purposes those areas defined as 'wet meadow' wetlands by the U.S. Fish
and Wildlife Service but currently in agricultural use or with agricultural soils and not otherwise designated as
"significant wildlife habitats" or "major marshes", unless an Exception allows otherwise. Permitted uses and
activities in these areas shall include farm use and any drainage activities, which are necessary to improve
agricultural production. Filling of these areas, however, shall not be permitted, so as to retain these areas as
wildlife habitats during periods of seasonal flooding and high water tables, with the following exceptions:

for transportation corridors where an Exception has been taken to Goal #3 (Agricultural Lands); or
agricultural buildings, where no alternative site exists on the applicant's property; or

minor improvements for which there is no practical alternative; or

where no fill permit is required under Section 404 of the Water Pollution Control Act; or

for priority dredged material disposal sites designated by this Plan for protection from pre-emptory uses.

o0 o

Any activity or use requires notification of Division of State Lands, with their comments received prior to the
issuance of any permits.

II.  This policy shall be implemented by designating these lands as "Agricultural Lands" on the Special
Considerations Map and by making findings in response to a request for comment by the Division of State Lands,
which show whether the proposed action is consistent with the Comprehensive Plan. This strategy recognizes:
a. that protection of these areas for agricultural use is necessary to ensure the continuation of the local

agricultural economy;

b. that improved drainage is necessary to maintain or enhance productivity by establishing preferred forage
types;

c. that the present system of agricultural use in the Coquille Valley is compatible with wildlife habitat values
because the land is used for agriculture during the season when the land is dry and therefore not suitable as
wetland habitat, and provides habitat areas for wildfowl during the flooding season when the land is
unsuitable for most agricultural uses; and

d. that these habitat values will be maintained provided filling is not permitted.

FINDING: This property does have identified wet meadow wetlands. The wetlands are hydraulic soils and
wetland plants but not identified as protected wetlands subject to this policy. Therefore, this policy is
not applicable.
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e Policy #22: Mitigation Sites: Protection Against Pre-emptory Uses
Consistent with permitted uses and activities:

~ "High Priority" designated mitigation sites shall be protected from any new uses or activities which could pre-
empt their ultimate use for this purpose.

~ "Medium Priority" designated mitigation sites shall also be protected from uses which would pre-empt their
ultimate use for this purpose.

However, repair of existing dikes or tidegates and improvement of existing drainage ditches is permitted, with
the understanding that the permitting authority (Division of State Lands) overrides the provisions of Policy #38.
Wetland restoration actions designed to answer specific research questions about wetland mitigation and/or
restoration processes and techniques, may be permitted upon approval by Division of States Lands, and as
prescribed by the uses and activities table in this Plan.

~ "Low Priority" designated mitigation sites are not permanently protected by the Plan. They are intended to be a
supplementary inventory of potential sites that could be used at the initiative of the landowner. Pre-emptory uses
shall be allowed on these sites, otherwise consistent with uses and activities permitted by the Plan. Any change
in priority rating shall require a Plan Amendment.

Except as provided above for research of wetland restoration and mitigation processes and techniques, repair of
existing dikes, tidegates and improvement of existing drainable ditches, "high" and "medium" priority mitigation sits
shall be protected from uses and activities which would pre-empt their ultimate use for mitigation.

60 E. Second St., Coquille OR | Mailing Address: 250 N. Baxter, Coquille, Oregon 97423
Q 541-396-7770 @ planning(@co0.c00s.0r.us @ https://Www.co.coos.or.us/community-dev

Page 18 — STAFF REPORT


mailto:planning@co.coos.or.us
https://www.co.coos.or.us/community-dev

I.  This policy shall be implemented by:

a. Designating "high" and "medium" priority mitigation sites in the plan inventory.

b. Implementing an administrative review process that allows uses otherwise permitted by this Plan but proposed
within an area designated as a "high" or "medium" priority mitigation site only upon satisfying all of the

following criteria:

1. The proposed use must not entail substantial structural or capital improvements (such as roads, permanent
buildings or non-temporary water and sewer connections);

2. The proposed use must not require any major alteration of the site that would affect drainage or reduce the usable
volume of the site (such as extensive site grading/excavation or elevation from fill); and

3. The proposed use must not require site changes that would prevent the expeditious conversion of the site to
estuarine habitat; or

4. For proposed wetland restoration research projects in "medium" priority mitigation sites the following must be

submitted:
1. A written approval of the project from Division of State Lands, and
ii. A description of the proposed research, resource enhancement and benefits expected

c. Local government's review of and comment on state and federal waterway permit applications for dike/tidegate
and drainage ditch actions.

This policy recognizes that potential mitigation sites must be protected from pre-emptory uses. However, "low priority"
sites are not necessarily appropriate for mitigation use and are furthermore in plentiful supply. It further recognizes that
future availability of "medium priority" sites will not be pre-empted by repair of existing functional dikes, tidegates and
drainage ditches or otherwise allowed by this policy. This insures the continuation of agricultural production until such
time as sites may be required for mitigation. This policy also recognizes that research activities designed to gain further
understanding of wetland, restoration and mitigation processes and techniques are needed. The consideration of "medium
priority" mitigation sites for this purpose will facilitate future identification and successful use of mitigation sites (OR
95-11-010PL 1/24/96).

FINDING: According to the CCCP map this property is not located within a mitigation site.
Therefore, this policy does not apply.

e Policy #23: Riparian Vegetation and Streambank Protection

I.  Local government shall strive to maintain riparian vegetation within the shorelands of the estuary, and when
appropriate, restore or enhance it, as consistent with water-dependent uses. Local government shall also
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encourage use of tax incentives to encourage maintenance of riparian vegetation, pursuant to ORS 308.792 -
308.803.

Appropriate provisions for riparian vegetation are set forth in the CCZLDO Section 3.2.180 (OR 92-05-009PL).

II. Local government shall encourage streambank stabilization for the purpose of controlling streambank erosion
along the estuary, subject to other policies concerning structural and non-structural stabilization measures.

This strategy shall be implemented by Oregon Department of Transportation (ODOT) and local government
when erosion threatens roads. Otherwise, individual landowners in cooperation with the Ports of Bandon and
Coquille, Coos Soil and Water Conservation District, Watershed Council, Division of State Lands and Oregon
Department of Fish & Wildlife shall be responsible for bank protection.

This strategy recognizes that the banks of the Coquille Estuary are susceptible to erosion and has threatened
valuable farm land, roads and other structures.

FINDING: The applicant has provided a plan for stabilization of any disturbed areas but there are none
anticipated within this project. The work is internal. Therefore, this has been addressed.

e Policy #27: Floodplain Protection within Coastal Shorelands

The respective Flood Regulations of local governments set forth requirements for uses and activities in identified
flood areas; these shall be recognized as implementing ordinances of this Plan.

This strategy recognizes the risk of substantial loss of stock and property damage resulting from the widespread
flooding of the Coquille River Valley floor which occurs during most winters.

FINDING: The applicant is required to address Section 4.11.251 for compliance with the relevant floodplain
ordinance. This is done further on in the staff report.

Section 3.3.730 — Criteria and Review Standards for Conditional Use Permits (Both Administrative & Hearings Body)
A use may be allowed provided the following requirements are met:

1. Such uses will not force a significant change in accepted farm or forest practices on surrounding lands devoted
to farm or forest use.

2. Will not significantly increase the cost of accepted farm or forest practices on lands devoted to farm or forest
use.

3. Siting Standards for Dwellings and Structures in the EFU Zone. (Not Applicable)

FINDING: The applicant is required to do an impacts analysis showing that the proposed use will not force a
significant change in accepted farm or forest practices on surrounding properties zoned and devoted to farm or
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forest. The applicant shall address how the proposal will not increase the cost of accepted farm or forest practices
on lands devoted to farm or forest use. The analysis is required to define the study area, look at current practices
within that area and then make a determination if the current proposal will significantly force a change in
accepted farm and forest practices and if it would increase the cost of accepted farm or forest practices. The
applicant submitted this information on March 19, 2024. The full results of the study are found in the Application
Submittal.

The methodology used by the applicant is as follows:

The Geographic Scope of this analysis includes all parcels within an approximate 1-mile radius of the project
area. For this analysis, only lands zoned for farm and/or forestry practices were considered. Properties with
industrial, commercial, rural residential, or other zoning were not evaluated for impacts unless combined with a
farm or forest plan zoning. It should be noted here that most of the Garden Valley area parcels are zoned RR-5
and were not analyzed according to the selected evaluation criteria.

The results provided a total of 234 parcels for consideration, 15 of which are already included in the proposed
project area. Project Area parcels were evaluated separately (see applicants Appendix A. Winter Lake Phase II1
Project Area and Surrounding Lands Impacts Analysis Tables 1. And 2.) as well as in combination with
surrounding land parcels.

Overall, the wetland enhancement project is not likely to bring significant changes to accepted farm or forest
practices and associated costs for adjacent landowners. The applicants have provided a comprehensive study to
show that the project does not intend to have any significant changes to adjacent accepted farm or forest practices
or significantly change the cost of Farm or Forest Practices. The applicant did provide additional information
specific to the reductions of mosquito population as a result of this project.
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Staff does believe most of the issues have been addressed with the applicant’s suggested conditions. Although, staff
would request one additional condition to help mitigate the spread of noxious weeds. That is to provide a plan for
treating Parrots feather (Myriophyllum aquaticum) to help prevent future spread.

By implementing a systematic monitoring plan with clear protocols, thresholds, and mitigation strategies, it will
be possible to proactively assess and address any potential impacts of mosquito populations or noxious weeds on
adjacent farm and forest practices. This approach ensures that adverse impacts are identified early and promptly
mitigated, thereby safeguarding the interests of all stakeholders involved. The Board of Commissioners could
consider implementing this plan as a condition of approval to ensure that significant impacts to farm and forest
practices would be addressed.

Staff suggested the Board find that with mitigation measures the project can be found to meet the criteria.

Section 3.3.740 — Development and Use Standards
All dwellings and structures approved shall be sited in accordance with this section.

FINDING: Development and Use standards only apply to structures. There are no planned structures at this
time; therefore, this criterion is not applicable.

CHAPTER IV - BALANCE OF COUNTY ZONES, OVERLAYS & SPECIAL CONSIDERATION
4.6.200(6) — Exclusive Farm Use — Use Table - Creation of, restoration of, or enhancement of wetlands.

FINDING: On June 11, 2022 Coos County was provided a letter from Department of Justice, general Counsel
Division providing guidance to Coos County regarding restoration projects. In the Exclusive Farm Use zone
creation of, restoration of or enhancement of wetlands in nonmarginal lands counties (Coos County is a
nonmarginal lands county) the Oregon Supreme Court has concluded that legislature intended that the use
delineated in ORS 215.283(1) be uses “as of right” which may not be subject to additional local approval criteria
Brenimar v. Jackson County, 321 Or 481, 496, 900 P2d 1030 (1995). Therefore, the county is required to approve
the restoration project in the Exclusive Farm Use. Staff has included uses under 4.6.200(8) but if these activities
are in conjunction with restoration, then the Board should find this is a permitted use.

Section 4.6.200(8) — Exclusive Farm Use — Use Table - Diking, drainage, tide-gating, fill, mitigation, non-shoreland
stabilization, dredge material disposal and restoration.

FINDING: In the EFU portion of the properties that are not located in the CREMP the use is permitted subject to
notifications to Department of State Lands and the local Tribes. This is a permitted outright use and does not
have any discretionary criteria. Therefore, there are no standards to apply as this is a permitted subject to notice
standard. However, the property is subject to floodplain standards which is addressed in the next section.

Section 4.11.243(4) — Duties and Responsibilities of the Floodplain Administrator — Alteration of Watercourses

4. Alteration of Watercourses
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a. Notify adjacent communities, the Department of Land Conservation and Development and other
appropriate state and federal agencies, prior to any alteration or relocation of a watercourse, and
submit evidence of such notification to the Federal Insurance & Mitigation Administration.

b. Require that maintenance is provided within the altered or relocated portion of said watercourse
so that the flood carrying capacity is not diminished.

Section 4.11.251 — Floodplain - General Standards — Other Development ***

7. Other Development. Includes mining, dredging, filling, grading, paving, excavation or drilling operations
located within the area of a special flood hazard, but does not include such uses as normal agricultural
operations, fill less than 12 cubic yards, fences, road and driveway maintenance, landscaping, gardening and
similar uses which are excluded from definition because it is the County’s determination that such uses are not of
the type and magnitude to affect potential water surface elevations or increase the level of insurable damages.

Review and authorization of a floodplain application must be obtained from the Coos County Planning
Department before “other development” may occur. Such authorization by the Planning Department shall not be
issued unless it is established, based on a licensed engineer’s certification that the “other development” shall not:

a. Result in any increase in flood levels during the occurrence of the base flood discharge if the
development will occur within a designated floodway; or,

b. Result in a cumulative increase of more than one foot during the occurrence of the base flood discharge
if the development will occur within a designated flood plain outside of a designated floodway.

FINDING: The applicant is required to address the cumulative increase as addressed by a licensed engineer. The
applicant submitted a report that was completed by Ryan Wesley Kilgren, Kilgren Water Resources, LL.C. Mr.
Kilgren is a registered licensed professional civil engineer. The report documents hydraulic analysis
demonstrating the proposed project will maintain the flood carrying capacity of the watercourse, and with no
cumulative increase in the associated base flood inundation or base flood levels per Coos County Zoning and Land
Development Ordinances Chapter 4 Section 4.11.251(7b) General Standards for other development. This
hydraulic analysis evaluated the existing conditions and proposed conditions for the 1-percent annual chance
exceedance flood event (i.e., the base flood) conditions documented in the FEMA Flood Insurance Study (FIS) for
Coos County, Oregon and Incorporated Areas (FIS Number 41011CV001C with a revised date of December 7,
2018; FEMA 2018c). The analysis and this report provide documentation and support for compliance with Coos
County Zoning and Land Development Ordinances Chapter 4 Section 4.11.251(7b) General Standards for other
development, and the National Flood Insurance Program (NFIP) regulations governed by Title 44 of the Code of
Federal Regulations (CFR) Section 60.3(d)(3). The full report is part of Attachment A.

IV.  STAFF RECOMMENDATIONS — While the applicant has addressed these concerns comprehensively in
their report, staff has made suggestions to specifically address impacts from pest (mosquito) and invasive plant
(Parrots feather) management to ensure there are no significant impacts to adjacent farm and forest practices as
these seem to be the most relevant issues raised.

These issues are can be addressed with conditions of approval and accepting the staff findings.
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Suggested conditions by the applicant:

[a—,
.

A project-area mosquito monitoring and treatment plan be developed.

2. Plan development will be led by a designated representative of BSDD and a designated
representative of Coos Health and Wellness (CHW).

3. The designated representatives of BSDD and CHW will enlist the volunteer assistance of
mutually agreed upon third representative with mosquito mitigation experience and
training that is not formally associated with the project, the BSDD, or Coos County
government.

4. The representatives from BSDD, CHW, and an independent third party will develop a

mosquito monitoring plan that:

a. Consider, and is informed by any and all relevant information included in the
BSDD application, and the record materials developed in the Board of
Commissioner's review process.

b. The CCPD suggestions in the April 10, 2024 staff report includes off-project
monitoring area(s) for comparative purposes over time.

¢. Is not unduly burdensome in its implementation activities or costs for BSDO
and/or CHW.

d. Is completed and mutually agreed upon by BSDD and CHW within 1-year of the
date of issuance of ACU-23-07 4/FP-23-012 approval.

One additional condition of approval:
5. Provide a management plan for controlling the provide a plan for treating Parrots feather
(Myriophyllum aquaticum) to help prevent future spread. This could be an agreement
with Coquille Watershed to assist with control.

ATTACHMENTS Response from the Applicant
June 11, 2002 Letter from Department of Justice
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Py

= 60196 Old Wagon Road
BEHVEH G SI.“UEH Coos Bay, OR 97420
541-404-6105

RAINAGE DISTRIC bsdd.bos@gmail.com

June 20, 2024

Coos County Board of Commissioners
250 N. Baxter Street
Coquille, Oregon 97423

Re: Beaver Slough Drainage District (BSDD) response to 5.23.2023 BoC request to
address what it asserts are “procedural errors” regarding ACU-23-074/FP-23-012.

BSDD understands the BoC requests additional information regarding the following:

Identify the use and the future intent of the property
Clarification of the Applicant

Compliance with Section 5.0.175

Application fees required to be paid”

Before responding to the issues of interest to the BoC noted above, BSDD wishes to
make its position clear on some procedural points. First, BSDD asserts that it properly
and completely filed the subject permit application on December 21, 2023. Second,
BSDD asserts that Coos County has deemed the permit application submitted on
December 21, 2023, properly filed and complete for a variety of reasons, including but
not limited to its failure to advise BSDD of any irregularities or missing information within
30 days of December 21, 2023, and because the County has been “processing” that
application. The CZLDO is clear in the duty of the County to advise if an application is
complete and provide details within 30 days of any concerns. It is also clear in the
CZLDO that “processing” cannot occur until an application is complete. With multiple
hearings and public notices, the BoC has clearly been processing this permit
application. Finally, BSDD has not consented to any waiver or extension of the CZLDO
and statutory timelines for action on its permit application submitted on [same date
here]. The response of BSDD below is not an agreement to extend or waive those
timelines for BoC action. The BSDD response to the BoC requests for clarification are:

1. ldentify the use and the future intent of the property

The applicant has provided extensive information regarding the current and future uses
of the properties in the project area. In addition, extensive detail regarding the
proposed actions subject to the requested permit and potential impacts on affected
properties and properties outside the project area has been provided. Please refer to
the ACU 23-074_FP-23-12 Application, the 404 JPA and related attachments, the
floodplain Analysis, the testimony in support of the application provided at the March 5,



2024, BoC Work Session, and other supplemental submissions to the record. BSDD
declines to augment the information previously supplied.

2. Clarification of the Applicant

BSDD is the applicant and has been treated as such at every step in the application
process. This is in accordance with past practice and at the request of the various
permitting agencies (ten plus and counting, including the Coos County Planning
Department) to have only one application to process, rather than multiple individual
applications, to facilitate the administration and implementation of the permitting
process. This also allows BSDD the ability to co-ordinate the project design and
implementation on behalf of the district and affected landowners as well as provide the
necessary oversight after construction is completed. Beaver Slough Drainage District is
the applicant on behalf of the affected landowners, who have all signed on to the project
actions on their individual parcels, as well as the district itself to cover project actions
that are the responsibility of the district such as main channel dredging, berm repair,
efc.

Affected Landowners:

Fred Messerle & Sons, Inc.
Evertt-Ona Isenhart Ranch, Inc.
Isenhart Living Trust

Oregon Department of Fish & Wildlife
The Bridges Foundation

Oregon Department of Transportation

The Coos Soil and Water Conservation District, Caley Sowers, District Manager, is the
agent for Beaver Slough Drainage District and affected landowners, for the purpose of
facilitating project development and permitting. The Coaledo Drainage District does not
have any project actions included in this application and is not an applicant. The two
parcels in the Coaledo Drainage District are included in the application as
accommodation to The Bridges Foundation as owners. Table 1 in Appendix A to the
Application correctly includes all the affected project parcels.

3. Compliance with Section 5.0.175

The affected landowners have all signed agreements approving of the proposed project
actions and are considered as having given their consent. To require additional notice,
etc. is redundant and unnecessary. The Williams v. Coos County (LUBA No. 2018-
141/142) case makes clear that both Coos County and LUBA interpret 5.0.175 to
provide an “alternative pathway” for entities to apply for a permit when individual
landowner consent for the permit is not secured. Here, landowner consent has been
secured as outlined above.
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4. Application fees required to be paid

All application fees due were paid in full on May 23, 2024. Again, as noted above,
BSDD does not agree that payment on that date changes the date of the permit
application or the CZLDO or statutory timelines for a BoC decision.

Regards,

BEIW[H@S[U JGf

DRAINAGE DIS

Fred R. Messerle, District Manager

60196 Old Wagon Road, Coos Bay, OR 97420
Phone (541)-404-6105

Email: bsdd.bos@gmail.com
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( | " RE: Cugnt_v._r' Regulations Regarding Wetlands in Exolusive 'Fu'm: Use Zone

Desr My, Bistly, Mr. Eber, ang My, Purchase:

A question bas arisen eenecerming county regulation regarding the crastiofr of, restoration of or
eohancement of wetlands in the exclusive farm use zonc. As you knaw, for nonmargina) lends counties,
ORS 215.223(1)(p) provides that such activitics may be established in any area 2oned for exelugive farm

use.

Oregem Supreme Caurt has concluded that the legislanue intended that the uses delinsated in

“* OR§ 215.283(1) be.uses “as of right,” whiok may not be subjected to rdditions] local approvel crite is.
/ | Breninar v, Jackson County, 321 Or 481, 496, 900 P2d 1030 (1995). - Note howaver that commry *mgrova
of the creation of. restorstion of or enhancement of wetlands in the exchmive farm use zont is. a Lins se

dewigion that M3y -requite a pe

peimit. Friends of the Creak v. Juckson County, 36 Or LUSA $62 (1999) -

af"d 165 Or App 138, 935 P2d 1204 (2000). However, in rendering the required land ude decision, a

rounty may not apply additional loesl crireria. A sounty regulation that dravws a dfnim;ihn-batw'\een
“active” and “pagsive” creation of, restoration of or enhancement of wetlands in the exolugive farm use
zone impermissibly inserts thos terms into ORS 215.283(1)(p), contrary to ORS 174.010. Finally, under
ORS 197.646, ORS 215.283(1)(p) is direstly applicable to any nonmarginal lands county, regardless of
Whether the county hes in fact amended its comprehensive plen and land use regutations to implement

ORS 215.283(1)(p) ar not.
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